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THE OPEN UNIVERSITY OF SRI LANKA

FACULTY OF HUMANITIES AND SOCIAL SCIENCES
DEPARTMENT OF LEGAL STUDIES

LL.B. DEGREE PROGRAMME - LEVEL VI

FINAL EXAMINATION 2013/2014

JURISPRUDENCE - LWU4321

DURATION - 03 HOURS

Date: 9™ December 2014 Time: 9.30 am. - 12.30 p.m.

Total number of questions — 08
Students will be penalized for illegible handwriting.

Answer four (04) questions only

1. The Peoples Representation Act of Newland makes it compulsory for those who contest
elections to disclose information regarding their education qualifications, assets,
liabilities and previous convictions to the Election Commissioner. The Parliament of
Newland amended the above Act with retrospective effect providing that the candidates
who have been elected are required to provide those details to Parliament. Judicial
review has been excluded on this matter by introducing a new section to the Act. Two
members of the opposition party filed a petition in the Supreme Court of Newland. They
alleged that as the newly elected President would be guilty of election corruption and
malpractices the Parliament amended the above Act giving it retrospective effect to
protect the President from litigation. While the petition was pending before the Supreme
Court impeachment proceedings were initiated against the Chief Justice on the ground of
misbehavior. The Chief Justice was dismissed from office on two charges without giving
fair hearing to the Chief Justice. Media also reported that another new bill had been
forwarded to Parliament to extend the term of the President.

Discuss in the light of the social contract theory of Natural law school. (25 Marks)

2 (a). The Federal State of Obeto became a member of the African Community in 2008. The
Court of Justice of the African Community has asserted the supremacy of Community
law over the laws of any member state. They have adopted the view that, by becoming
signatories to the Treaties of the African Community, individual member States have
agreed to limit their sovereignty on certain domestic matters conferring the supreme
legislative power on these matters to the African Community. The laws of the
Community together with the judicial decisions of the Court of Justice are binding on all
member States.
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(b)

Do you think that the membership of the State of Obeto in the African Community has
posed a challenge to the traditional understanding of the concept of ‘sovereignty’
propounded by Austin?

Discuss. (15 Marks)

The proposition that Law is a command of a sovereign as advocated by Austin is no
longer acceptable in modern liberal democratic societies.

Discuss. (10 Marks)

‘...The criticism touches, not the theory, but his claim to its purity. He admits that the
Grundnorm is founded on factors outside the law. That being the case, whether his
theory is said to be pure only from the grundnorm onwards, or partially pure because of
its initial impurity, is not very material. The fact is, as the words of Kelsen indicate, that
the effectiveness of the legal order as a whole is prerequisite to the validity of each
single rule in it.’

- Jurisprudence; 5thed.; R. W.M Dias, p.364

Do you agree with the above statement?

Give reasons for your answer. - (25 Marks)

The Parliament of Suriyana passed The Smoking and Tobacco Control (Amendment)
Act in 2013. This amendment was based on research conducted by The Suriyana
National Health Committee.

They have found through their research that the number of cancer patients has
dramatically increased to 80% in the recent past. In order to arrest the increase they have
recommended to display large pictorial warnings. Based on these recommendations
Parliament mandated the National Authority on Tobacco to introduce rules and
regulations requiring graphic warnings on cigarette packets and advertisements. Those
rules required that 85% of the front side of the cigarette packet should consist of a
pictorial warning label.

In 2013, five tobacco manufacturing companies filed an appeal in the Suriyana Court of
Appeal to challenge the rules issued by the National Authority on Tobacco. They
contended that these rules violate their freedom of expression and fair trade.

The Court of Appeal ordered the Minister to issue new rules allocating reasonable space
for pictorial health warnings as well as commercial advertisements.
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The Minister of Health appoints a committee to amend the rules.

Assuming that you are one of the committee members discuss the above situation in the
light of the Sociological School of thought. (25 Marks)

“...a judge, who wants to do justice to his work of justicing, particularly if he is
participating in judicial review of legislative action, is bound to be creative. He cannot
take recourse to mechanistic interpretation. A written Constitution, according to
Cardozo, ‘states or ought to state not rules for the passing hour but principles for an
expanding future’...A judge who interprets a bill of rights has to expound the philosophy
and ideology that underlies such a bill of rights.”

Judicial Activism in India, Second Edition Transgressing Borders and

Enforcing Limits, S. P. Sathe, p.30

In the light of the above statement discuss the applicability of the jurisprudential
ideology in American Realism in Sri Lanka. (25 Marks)

“The notion that, economic facts are antecedent to law and is a reflex of economic
substrata is not an ideology. However even in the proletarian dictatorship law and the
state still remain as the instruments of domination’.

With reference to the above statement discuss the philosophical foundations of the
classical Marxist standpoint and its applicability in Sri Lanka. (25 Marks)

“There is less evidence today in custom’s creative force and its influence over the whole
body of law. Therefore the idea of volkguist is acceptable in a limited way.’

Critically evaluate this statement with reference to the juridical thinking of the Historical
School. ' (25 Marks)

‘Scandinavian realists destroyed many traditional myths concerning law. They have
given a moderate, rational and reasonable approach to some highly abstract problems of
legal philosophy.’

Do you agree with the above viewpoint? Give reasons for your answer.
(25 Marks)
***Copyright reserved***
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01. Mugeonbl (NEWLAND) eaeiip  mprlgen waésenr LSndHsseulubsHsHs FLLIDT6aIg),
BT He0H6IM60 GurliyuiBustTser, &HBIGH(6THEML_ULI (LpEITEM6ITUL GOmE  STUYSe,
Quruiiysbset, QFTHHIGHHT LHMID SHeOEIFTT HMEBMEB6ET  slaiueupenm  CHTHev
SyemaswiTenheE sfMalsbg GeusliubGss GCouemiBL eaeaumss sLLTWIUGSSH, gourh
Ceuwtu YmHEASDG.  Blugeonhbg BTG UTyTEbBLaD0LTEE  Gumuy  FLL Hlenet
Henr@pme &g OamPinuBLd efl&Loms, HApSsd  QFug - SLUTTTEHLaTNSHHDES
Cob0sGaaIUGD  ACU FaTme, GuHuy eIUTLTET HHEUOBENET ULTFTEHLOGDSHHDES
Carhes GousmibOer GomLig &lil_,e_'r,smg) HmBH DMDGHHIETENH. IAFFLLSGHMGSG LSHuw
UfGeurenmlenet  SiM(psLILGSSHIUSE  cpeod, @euellLud  GarLimieoren  Balullwied
WenmuieuTesi g, Sl oL (HLd 2 _6i6Ng|. mBlugeormhaest 2wt BHTN&HH60
adHTssl Heows F1MHES Brevi(h JBIGHHMTHET W) QEMenalF CQFUIHET. DlaUTSH6I
uHsre GCxpThOsbhesslul L mamduduraeT, OCsTHed OCHTLIUTET omPped  LOMHMID
GITBLSHMS  6I@ID  GHDDEISMeNEF  FTTHBHMS  CFuISHIL 6, LTI IT(EYHLOGITMLOT 60T &,
CunlsrediL Sibs HHHSSHH cpsod  eaupmIBulpeSain, Ha@nroadl OasmfinubhagHet
aleneaTedigl, SamHuHeE aHimes  aps&GsH OSTLTuHD @QBbBEH, UTHISTULLD
Slelsdaima. Cuomuy ey opeid o Wi BHwSImSHHe ealFTrmensd 2 LUlgmbs
Geuemenuley, 1gs0 BAWIFHEGSG TS  HITHLSMHS  6IGIUSHT  DgliLenLulev,
BGensUTeveTl  TIBTTenenT QEIMISGHTE  HLUIQSHEHD  SpJblGEIUL (BeTener.  LFSHLD
pHwgET, @gewi(y GOOFFTL(hbselen 155, HWTWOTET elFTFeneis@ FHSHTLILILD
CarhaamwCabw usel mBosw OCFuwew ulLrT. memduduler usalssTeodms
Goad elflyuhsausnd, UuTITEBLaINSGING yHw wWEFTHT @aim (WarbsTami(
eyl (HlD o_eiteng) elenn 26l SSHGHIMM Cevid SiMHmSUI(HeTeng|.

Bupmas FLLF Absmeill Mflelar, Fws @UUBSHS CETaTMS aaLBET lgluenLuilsy,
SLTTUIS.
(25 yeneflse)
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swadly os gaprear gGulBLr (OBETO) aaiugl 2008 @60 oyifless
gepagden  (African Communitny) omsssauITag. gCH@ID o miinierT
oydlan  FLLEISERSE Guwerar  Buwi  sEimoow  spifles  Fupsddl
gl Lwreang Qemewiig oo opifléss supssdar Ursw BHwgsT ealemdlme
Qeuwigeienti. opifes FupasHed GUIBSSMaGMmT gDOl MBOWWSHIIL(Hdb
QamewiL, ag,iﬂrﬂa's&f spasHal  AbHs  alLwmssT g, WBuwiT FlLeuTos
SiIHBMIHEMBF  GoHHW  Hoo 2 6MBTLH el wmiselar 155 HEGEHMLW
@empenoulenar L GUUGSSSCsTeTe  SalllUlL  DIBISSHMITE AT SHB6IT
o Laul Ba0sTemiLear  said Gurbdenar oeuissT atupmlujeienent. ibs
FepsohAe FLLEIST HDLd BAWaD BH GsTLIUTE BHUTWD SToTEIBIGST
S @renigenauGo 0T DIBIBSHIN  TEBET G ewilbEHES W
SHHTMIDMWES G\ T (& EEIT 6.

iflss supssdHed @OUILT Tt DIEIHHHIUDTEIHI, @erOlemed (Austin)
aBHEIG sapliulL “@empenin” (Sovereignty) upflu s®mSCHMHI umFDLTW
NeMEIHGCBTATNBEHE, FUTED QTMTH DMIDHSHIETETSHT?

OLTTUIS.
(15 yeiefsein)

(o) gevfle eaueurTed  (Austin)  (peliemeubslULL, @EDMEND Qe DpeneT
PGy sLLITE OOHESAANS omIb  OBRSHMIUUTEIS, baien STJTeNDL
QBTWE Fepsniseiled gnnsOsTaTenULGASTE Ge0en6v.

SLITUIS.
(10 ysitessin)

“..omp elnismmimer o6 Osmaimaulamer  OHTLGHE OFeeTs, AHDIOLUW
gruiento upPu et Garfl BPhumzsBu CeTGEANE” FLLHSHNEG OeusiiGuiujsien
srpeviseaier 185 s gQuaptuiul YGHsSEn Sigiusn Blwiw (Grundnorm) eaILMS
BT gHNISCsTHIEMIDTT. 15 e BBHGL  FHSHTULSHSO, leumHmL U
CaTaiensWrars, Sigluml  BuwdHar  agwusHesd @mbsH  WLLGEL g
SIUIHDWTAIEH 61 FapiuBGHDS VNG JISDMMLU  SLTDUSGSED  STUIHLWDD
SADWITS  ADOBHGHSSTO UGHWETEUTET  STUIDDWTEIST 61D  STjewid Ll
paHuwTaOsTan v, Goegalar  (Kelsen) Gsmpsefled oieut  @HUAGUSI
s Geuallsd  (IPIPEDIDWITISTS B elenenayll ULMaTS SHSHD OBTEILT6D,
oifed  oLmdusion @aGan®m  Hel  elHulaisid  uEISTHSAIMLGES, (6T
BubsmeTurs s @uomi@ eaflmauls (pepenwwrer aleneTeLuIaITES @® (e
BUBSnaTLITES STILILGS DS

Jurisprudence; 5" ed.; R.W.M.Dias, p 364
CumBunhg FapmiLeal BT o LGUGABIT? 2 1og lMNLGEHTA &HTJIbIGMNS HHb.
(25 yeneflser)
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GflwrenT etemd [BILIGET UTITEHOSTDOTEIG, 2013 DD WP LeDBSHSH60 DHDILD
ymasulens sLGBUUTLH (HpeHsFsiLd) gamy mBlenmGeumpluleiengl. @ Mwmeimaiet
Bxflu sararrs Guelamed GumGsmeteniulL oLyTusFd @aifial 155 BSHHHHHF
FLL Qasment(heugylul L g|.

SeenEETeuSHHe0 LUDDICETwTefsar 80% &@& HeGrar o wiuemL b ieneng 66
SuTsEpmLW o gTuiFSuier  cpeod SleuTsenr  sewiBUlgdhgienenenit.  Guomuig
aFsfidenenr WL GHUUGSHSHID GQurBld Gufiwu uLmiseaT cpeowrer & flsenaasamen
Geaualdsranliugneg  oweisear  Auria  Geuigeteanent. @ks  Humissefer
SigluenLsefesr 158 SUUTFTEHaTDDTag, Lmasulemeouler g eldser  ommid
UyoremiEisen  eiaiUaIDeN, UMITLILEBIG6T, FFTHmBHeT sailaDenm, elenbUmIGaT
wopm  fagl  QurHseflar a1 siMasluGsHsUsDESGH B iHsry Fmubs
ueilyeny  eupmIBEUNBHSEH. BbHSH IHBEHHEG dmweaurts Farl  CQuTHseilsd ULLD
fHwmen esgflbmaser alyser Hayl OQurdsefen (pait usssHar 85% s
sienw Geuswi(hOwer, @nhe eldsen CxHemeuliLiboHaHILeTmet.

ysmaulemeouiest  18g  Carfw  oiFsry  semuulenmed  eupmslUL L elddemen
FouTeVdGLUBSHSH  @Gflwmerm  Cwer(wenpuil(h BAHOSIDMHHO @mbBH  Ysmwasulensy
2 _MusHFHs &,Lbuaiﬂassﬁ, 2013 @60  Gueipenmui’ (hbaram  eupsOsTAINenes
QFHTHHBHIETENET.  [BUITWIOTET  6UTeRAUL  OHDID HEISEHMOLW  HhHH  CeusfulpHbd
GebhIHIHHmen NSy cumaulsd Qbs alHsel @RMmeIAIDET 61T SlUTHOT (GDULD
FDSFHUIGITEIT6IT.

afHHs elenbugmset seip FfHulled Ll FfHumenr ssrsry aFsfsmaseilar QuTmL(H
pwrwiworer  GLiHmal @aIbGD  alssHe yHu  elFsenen  aUPEIGOTMID, DibhD
SIMWFFHHG Carwpenpuil (b BHwaipw sLLamenenwl LIDUISHHBHSHI-

IIHF alFsemen HHSHUSDEG SHTHT] DMOEFFTTIIOUT (1P QN BUILOSSDTIT.
SBGWelet 2 MUTT QHeuITs BT RHGHMNT 6T H[HHHDOBT6IE.

Gupuy Fensvenouilenen Fepsalwied HbhsHemearl Wfleler QHTLTIND SpFTUIEs.

(25 yeieaser)
“LalLamssed QFwmurihset upmdlwl BHuwed Wenmuiealled Sieul uBIGUDHMEG
QamewigpuuTGumenmed, @GMUurs usGuUDNES OCaTewngmadam Gouenenullsd B
GULDIBIEH 6ND SlQUHEML LI uemTlwim &Slein Gungl, bAHMWF QFuwiusNE
uemidaUUL (heemeugmen  BAURNQWTHOUT  YSHSHToHBID QFwiouemns SLEMDWITHS
Oeremngmadamri.  Qurwsnm  FfHwremr  QurhenBsTLed  @enimlenest,  en
QewpuhsHHs0sTeTen oeuT (Wewetwd gaLngl. &TTGLTGFT (Cardozo) ersiiueufle
BHSHDEMES @7 aWSIULL  AFAWD  DOILTAIE, ‘CFTOMHOD — ede0S)
Gamever Geusmiiguigy sliaianGeuailed, @bs CHISHNEG HGBSAUTHIE alfsener a6,
apeuiey, elwrissF Oaodamsren @ eadisTeogdHmarar  Cariur®BasGenGu....”
G ID.
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07.

08.

2 femwseEnsasrar ulLud @eafoma QuImsTOsTLd Gsudan BHud  @meuit
SpFHmaw o fewl  ulLuwd @aifled 2 eTemLEISAUNGSERD  HHFHeUD  OHDID
&mpaHHTWe| (Ideology) eieiuss QeueflaGsmemmyiuLed Gouswi(Hid”

Judicial Activism in India, Second Edition Transgressing Borders and Enforcing Limits.
S.P. Sathe, p.30

CuopGurhs samilar  oiglusmiLuled Hevmienauled  SQAss  Goulsnouiuiedsd
slLelwed smoHsHTwels NFBWTssHHamean L TTulss.

(25 yerefseir)
FLLHHNG (WpaiembBHemeuiTaGa QUTHEMTSTIL &M BBPaS6T SHTeulIL{GEaTmeT
eTeuTLIS ], &HSHCHHOUTRIMTS BmEIHIMSHI 6TEITLIGIL 60T, Asl, QumrmenTgmry
SsHHensHer NrduellGursimTaan QmESEIDS UG, SHSHSTUIN] PITM DIEV6V.
aeigid, urlLmeflseler sreurdeny FlLsHeognl DITFTIGH, LEHD 6UTHHHH6T
smelOwrenTaBer @eieid e1ehFulmobaarmg)”

Cuoplurhs smpilmer GCaThare wITaHAevGH  SiglusmLulled  HHF e  FHumen
SIYSHSHENEISET LPMID G6VEINSBUTD JiG@InL W NFGWTHID eIaTUMDEND OLTTUIS.
(25 ysitefaair)

Geam  apsETNETMImLL DEGW almssHHnar wHnw JS@MLW  CFaaITsHE

FLLLD (WP(psudanGLo OYQE LA EN 6TEITLIGH M) SBIT6NT SHMDHSH gremisGer
sraluubGaamer. o566, aseflar o eawiey (volkguist) b  BHSHTNSI,
wLGBUUGSSUULL el @aBaBuw gmmisOsaTeateniuGang.

CuomGunhg  sapdlenet  eugeormm  FHwrenm  Absewents  OflejLer  QBTLIYMISS
BlieMISHLOTE WWHUIEH CFuis.
(25 yenefseir)

gl umplw  ued  umgwuflu  pLiISmsSmen  evsICaIalw  GQuouleniouluied
SHBTHOHMHSIE6NS). BIWITWILLTeuLOT 6o ormplwentod sl L g BlwImwiomest
simIGempullenars FlLg HoHgen FfHuUTer SHgagul sLLemDILSF  GQeuwnuiul L
Upsdlemensens@ SlauTsel GQUIHSHOTHISGTSSILL UGSSMaS ST  QETeamL
BUWTWLOTET DTG PHN QRTenDOUL DIUTEH6IT  ULPBIEU6TENETIT.

Guopuy Grra@Lear BT o LauGANIT? 2 1ogh alenLEHTE HTJEIbISm6NS H(Hb.
(25 yeneflseir)

(ugliyfleno QuHLE)




