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~THE OPEN UNIVERSITY OF SRI LANKA
FACULTY OF HUMANITIES AND SOCIAL SCIENCES
DEPARTMENT OF LEGAL STUDIES
LL.B DEGREE PROGRAMME - LEVEL VI

FINAL EXAMINATION - 2012/2013
LwU4326 - LAW OF DELICT
DURATION: 03 HOURS

DATE: 01* November 2013 TIME: 9.30 a.m. — 12.30 p.m.

Total No. of Questions : 06

Number of questions to be answered: 04

Candidates will be penalized for illegible handwriting.

01.

Kapila invited his friends Amila and Samanthi and their daughter Renuka, and
Chanaka and Shanthi and their son Ruwan, to spend the day at his holiday home
to celebrate his 40™ birthday. Kapila decided to use the garden in front of the
holiday home for the party and gave instructions to his gardener Siripala to
suitably arrange the garden. Kapila also asked Siripala to cover the pond situated

in the back garden as there would be children among the guests.

The party was a whole day function and when the guests came, Kapila warned
them not to send their children to the back garden, and carried on with the party.
During the party while Ruwan and Renuka were playing in the garden, they saw a

jambu tree with ripe fruits in the back garden and ran to pluck the fruit.

Siripala had forgotten to cover the pond. Ruwan fell into the pond while running
towards the jambu tree. Renuka screamed and everybody ran towards her.
Chanaka was shocked to see his son in the pond and jumped in to save him. He
struck his head against the concrete and was severely injured. Chanaka's wife

Shanthi suffered nervous shock on seeing the danger to her husband and son.

Chanaka and Shanthi wish to sue Kapila for damages. Discuss the Law applicable
to the above incident.

(25 Marks)

1
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Dr. Atapattu is an active member of “Suwasahana Organization,” a non-
governmental organization dedicated to addressing the kidney disease spreading
through the North Central province. The organization is comprised of doctors,
environmentalist, researchers and university students. It organizes clinics, talks

and workshops to create awareness among the people regarding kidney disease.

Addressing Parliament Saman Jayaweera a Member of Parliament refers to a
point made by Dr. Atapattu at a talk in which he said the in;:reased use of
chemical fertilizers is the reason for the heightened risk of the disease, states that
Dr. Atapattu is not a qualified doctor but a quack and that he should not engage

in a conductor’s job.

This statement was published in a daily paper and the number of patients who

used to visit Dr. Atapattu’s private medical center decreased sharply.

Dr. Atapattu seeks to sue Saman Jayaweera and the daily news paper for
defamation.

Discuss whether there are grounds for Dr. Atapattu to sue Saman Jayaweera for
defamation. If so what defences can Saman Jayaweera and the news paper plead?

(25 marks)

(a) “The maxim res ipsa loquitur does not relieve the plaintiff of the burden
placed upon him of proving the defendant's negligence, but is merely a
method which may assist him in doing so.”

Discuss this statement citing case law in support of your answer.

(10 Marks)

(b) Sumana is a 48 year old woman. She boarded a bus belonging to Jayamini
Travels Bus Company to go to her daughter’s house. Upon reaching
Homagama she prepared to get off the bus. As there was a crowd of

passengers trying to board the bus from the same door she was pushed to

2




04.

05.

@O &

the ground. At the same moment Chaminda, the driver of the bus, saw
that another bus trying to overtake his bus and started to drive forward.
Sumana was run over by the rear wheels of the bus and suffered severe

injuries.

Sumana wishes to sue the driver and the bus company. Advice Sumana
referring to legal principles related to the issues.
(15 Marks)
€ N
The ability of the plaintiff to prove psychiatric injury and the defendant's
ability to reasonably foresee such psychiatric injury are the main legal

issues involved in nervous shock cases.

Discuss the above statement referring to the legal principles relating to
nervous shock and to decided cases.

(25Marks)

Sumanapala is engaged in a dry fish business on his land. The land is
situated close to the Malwatu Ganga and he throws rotten fish and fish
remains into the river. Animals such as like dogs and water monitors drag the

remains out and eat them.

Sumanapala has been engaged in his business for several years. The
surrounding owners face severe hardship due to his business since most houses
in the village are located close to the river which is also their main source of

water.

The neighbors also allege that the water from the river is used to wash the
fish and then sent back into the river . The further allege that river is heavily
polluted and they cannot use the water for their household and drinking purposes.
Moreover they cannot tolerate the smell of the polluted water and their children

are suffering from various diseases and allergies.
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Amarapala and Karunapala further allege that their orchid flower cultivation
is badly affected as they are compelled to water the flowers with the polluted

water. They have suffered a loss of income due to this.

Amarapala and Karunapala seek your advise to file action against
Sumanapala.
Advice them.

(25 Marks)

Dharmapala runs cab service named “ Pavana cabs” and owns several cars.
Dharmapala hires drivers to drive the cars, offering them a salary and a
commission on each journey. Dharmapala has informed them of the rules to be
followed in taking hires and warned them that anyone breaching those rules will

be dismissed.

Sagara is the driver of a cab belonging to Pavana Cabs. One day he was
assigned to take three persons from Colombo to Peradeniya. Dharmapala
instructed Sagara on the hire before the journey. He also warned Sagara not
to exceed the speed limit and not to bring anybody back in the cab on the

return journey.

On his return to Colombo from Peradeniya Sagara picked up Sisira who
requested a lift to Colombo. Sisira offered him a payment of Rs. 1000 for doing
so.  Since Sagara had a wedding to attend in the evening he was drove at 70
kilometers per hour. Near Warakapola a child ran across the road and Sagara
swerved to avoid him. The car skidded and hit a tree on the side of the road.
Sisira, who was not wearing his seat belt was thrown out through the windscreen
and seriously injured. He was admitted to the Warakapola Base Hospital where

he died three days later.

Sisira's wife Wasanthi wishes to sue for damages for the death of Sisira.
Advise her.

(25 Marks)

*** Copyrights reserved ***
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01.

&0 elaiLioNsl, SHoigl 40 eugd UIphs HatHmsd HousH  NBULPmBHETE 61960
CETemILThOUSDBEH HeWHI HWILITHONTE SOV  LOBIHID FLOBI OBEID  SiGUTHEHEML U
&6 CremIsm sIILITHNENUD, FT6NS WOBMID FMhHEH  6TATLGNTHEHL 6T  DIEUTHEHEML U
&6 (Heumelr HCWNTEemenud, Sibd BTewsT CFevelBOUSBETE  DUMPHS|[HHSTE.
ahsH  BpmpeHsTan  aillger  (psiLpoTEasTen  CHTLLID  @eiiflsd SibSH
ANBHHUFTTHHME  BLTISHHIOUSBEG &0  HTIOTNHHBHSTE  6ITLBIL 6,  AbHHSH
CaHTL L HHemen  GUTHSHIOTN  aUmBUTY  RUERIGUBHHIOTH  Heoidhl CHTL L &amyeTen
FABumey UGG — SINOBIHHHMET  UPRISUIBHSTE.  DleUeN[hHIH B EHHE
RQenLuflsd LeitenendEnd RmHebHHamBID 6TUSRIT6D, DbdH GHTL L HHem LB gle0
SIEMIDHSHI6TeN HLThhHdewen cgellGworm Hilsv, dApfiumsvensy GsL(Bd Gl TemILTei.

Sibs  ANGHSHUFTIOTOS, (W  BreT  CeremLm Lorsipies — S»hHGHSHSI
eldTUGIL 60T,  allphdeTae  SMBs  abHHID, DibHS CHTLLSS  Laipors
SIITHEHMLU  LeiTenendsmen Sl CotewiLmid etenr HUlev e1FfHensd  CFUIABBHST6IT
SITUGIL 60T, SibH eNBhBHIUFTIHE FOULBL OCoTeiLsr. oibs eNGHSHILFTTSHIH 6
Gurg SIHCHTL_L_GHFH6v allemeITuiTigd Q&memng b Cremis ey HEUTEDILD
SIGCHT L HPeH LB HS0  BAIMIsl  LUIpHSH UHISMmeNd  OlomemrBelien gL
(Jambu) 1ogib  @eiIEDB  DIAUTHET  HUIBOBTEWIL HIL 60T,  SILULPMIBENET  SIEUTH6IT
UIlUSBESTS QuF CF6Tm6I.

SbBHS HLIGSHmen (WyelBoushe HAuTe WBHHGHSTE. SibH 3L  YHIlene
Crred quF GFam Geusnemuflsd meumell DHS SLISSHHBGHT fphoHrer. GCramist
Q6O L HIL 6T, 6160GEVTHID  SieuewsT  BBTHS  @F CFEDaNT. &FTad HNG  LD&6
SIHHLTHHB NG  oNDhAGLLUMSHH BB — AHTFHHGETONTEITES  GTGILIGIL 6T,
WDHM  LTHIBTUILUSBETES DS DHHLTHEHABEGET  UTWHSTE.  Dieuei BB HHS
FOwHGH  BHLIGEL  HAIH  HMeveUl  GOTHIEWIL ST  HEMOWTE  STWSHHDBELD
o _6iTeNmmTaSLILIL L T6I. Fren SN enIHL_LI oemeuta FMha SHNSHI HEMNUDIH LD

MeTemeib@d GUULL  SUHMSHE SHTEBBI BIDLIOTIL 6D HTHHSHDBE 2 6MeNTeamTei.
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FTeOIdH MDD FMh eIQTUGNTEET BLLFL(HHETH SLIvmey aUPHSHIL. elHIDLBIBITSHEI.

CumBurhs FhsTILSHS Curgl ATCWIEAGEUILILSHSEG L HHmnar FTiis.
(25 ysirsiiiasein)

QILIDGHW  oTHTemDd  (pepagid ugel  eimdlem Amprs Gprd upp
allenbaeliLged  Soeno  STHUSNSSIETEN  SPHFTIT  BHioeuenorsu  “‘saltFane
(suwasahana organization) ei@ub BpleusnbAen Holly o NNt QHEUITH eSS
HOTHS  SDHHUSHSH!  G6UaT  DHESGDIT. Db HBIISIDTEIGH,  DHBHHIOTHEI,
HBMBTLGOGUTH ST, SLITUIEFITETEHEIT LoBEBID LISVBEMEVHBIPSH LOT 63T 6UIT&HEM6TT
2 6o &d QmESBH. i@, dAgpres Cmrl  QHTLIUNE WHssT  HFHullsy
allfitigl Bemdsmwl  gBUBSHHNSHBEG  LUIBSAL Ul Lenm, HBFmF  HemsowmIbsIT,
HEVHSHINTUITL 60H6IT STATLIBND QUOMBISHIOILEF CFUISBg.

UMTEhoss o mnlenT  @meuyTeN  Siosit  gquiely  elalLeNT, SHEOTHE  ASSUSSI
ouisefen Cuis @eiifled, GraFmwieil uUFenensefsh HlBeneuTen UTeuensNGW S
CpTUISHTRT 2 miGatiene AHSAUUSBEHTET  STTRIOTS  DHDHSHHBIGBHI 61601
FHPW  S@Bpflsd @mbE, T SHHAUTUHS @B DGHHHGUT DI6VE0  ISETUSIL 6T,
Gumedwimer  g(HAUT  elalayD, SiIMT CHTIAFTT BLEHBITE FOUL IDIDHHHSH
FaLMEH 6l60 LMJTenosimshalsd Gauefiiu®GHIHUD RmbSTT.

CumBurhs smpmrengd  Heasfl - usHflemauisd  Uyafissiul gEmbseL 6,  SH60MH 8
SHSHUSHNE@IML U 1OHSHHIN BemeLWiHHMDE aIPSHIOTE cUHMBHMHLD CrrwTenitssteir
slanitenflbenasulsy senflgioraisne elpFFuD gBULLSL WDMHSSHIOUT DASHHUHEH DIEUTSHET,
Foeil  sqwely  SieuTEemenud, Hergh  ydHem  uGsHAnBUNHSTUD  DUHTBIHHTH
aupHAL CHTHABT.

OSSN JSHUSSH JBDIHSHTS  Fo&  ggusifeimer  aupdHSBausDE gOHMID
HTJNTBIGET D_6oll_T7 el TG, Seleurmpruled, &Foel gwelfea|d oibs ydserl
UGS NenBUID 61601601 6THTEUTHRIBENET (LP6iTeNaidHS (LPIQULD.

(25 yeiTerlBaiT)

(o) “GFwBe Qelyb sennd apaenywirengl (The maxim res ipsa loquitur)
sFmarduisenL w  seteuisibens Haplllusne  arsHlils  sHSUILLBeiTen
seiid@ip  GuImeimha  suralenul  alBeNSHHIGOHTETISH M,  SLET6L,
simd  GeumioBsr sisieuTn CFUINGDE STHEEDISEG o Salurs SHHHN6sH
SAGD.”
o_1pgl efenlenw  STIYF FULHBI T PHMIUUGSHS  CoBlurbs  anpbrilensst
ST,

(10 yeiteriiemeit)

(=) oo eleiiUeusT 48 atuiGenL W CQUETTEETITHHHULITOITET.  Dieuell  HeTeDIeMLILI
waeiorien ol yBEe CurausBde undeall Yraste  UeD  HUSIEGF
Gampsotenr Bumbml geipllsd  gnileasmemiLTsr. SUCUMmBHEI CamToTsly  aTeniD
BLEmS  SDLBSBID  SesT  Cumbsley  BoEH SO  BBHGASHES
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SuImpralenmel. MG UwWellseT dlLd @i Sbsl  Cumpbdlener o165
Biemipaumuied  (psold  JUIAISHE (POULLSTED, DiUeT Seenl @  Heodhdled
ofpSSHUILILLT6T. BH SeMICUTIEHd SbHL  CuaphHer sryduwimer  Filbs
REsTm Gumbsraigl, Saig CumbBHmer WhHAFOF WWBFHULIDS DlcusT
BT BOBTSIIL_SHiL 6T, HENGH] Buepbem s (LpeTGeTTés)F CFaIHHa|D
CTLrmdlenmedi. ST SbHHL CumpbHenr et FHeLEVIB6TTed HadbBLILILL GHiL 6T,
SHMOWTE 2MIHEHHGID 2 6IT6MT6T6i.

Gwenm  gryHullel  16HID, BB CuepbHis Sbusl  BHID  eupsHEGSBE
all(pLDL|EBImT6NT. FLL& Gam_urha e e QHTLiTLen_w el WmIGEn6IT
OHTLIRISS SHlosiTebd DUCEOTFEmT UIDHBIGHSH6I.

(15 uyeirefisseir)

‘o _em fHwren eamlener BpIlLGHBETeN THUIEDIHL U1 GUWIENID LB HNHHMEL
2 e fHlwmen oaplenar HuiTwiorem Sienalsd (Weeud  dnigul  eTgiTeuTgullenient i
Quigiento o EwerGer  BIDLY WL L  HTHSID UBPILl  eupHGHBeMEd  (LpdaLILDTe
FULID uBpul ol uIfiEenTS  SIenIDHEHES simer.”

BIL  ID6WIL6VS SHTHBHHIL 6 OHTLTUDL W FliLdb Car un@aenst &@uﬁ,@ﬂu@&;ﬂ
HISESIILIL L. onpHGHEHLe ComBurhsd mmmlener SLFTUIH.
(25 yenerfiamsit)

GLOGIUTEY  6T6UILIGNE  Heidhl  Hiewiulled  smeut®  eflwmurpo  gsiinflsd  FHULBEH
CBTewnghbB DT,  DbHd  STEWILTHIG,  IDVAIGHEH  HRINGHE  DIOTHLOUITS
SIDIOHHHBDTBEHI  THUSBILT,  leuel  apdlul  IS6dIdemel  Sihd  SLBSenisit
ARSI HIL 6T, Deme UBIe eTehFAUND PBSETBeN. BTUISHET OBBID 666Ul BT EUTD
2_ulifleomiisell  (LpHovten  elleVBIGHEET bd elehAw uGHsmen GaualiGu  GupsHaiF
GlFsvsumil 6, SouBenpF FTLLI_(BID 6uHES L6

FIDAILITED, LISD eoii(h HTevIDTH Heoighl eNWTUTTSHSH60 FHULGH subSGIsienter. SibHd
AymosHed  SienopEeTen  QubLTeuTer  oiBEeT  SibdH  UBPBG — Sieosa
HTILILIBH SIBHIL 601, 215166 SIGUTE(ETHEML LI (P& BUIDTED BT Gupnb
CHMBBIITTSID  HTEUILILBSSMnIOWTE, DbhH  Glpedlsd  sudIBUTT  DisushisHL_ W
AMUTUTT AT STFRIOTS HHMOWITDT LTSS (PpHD QEBTBHIH6T.

Slbsh B B sT(BHB LB bifle0 156 6T BWILULGISBE
HWSTUGSHSUILUGOUSBIL T, eno)ld SibdH BT UBOIGGHT CaFTeEsULBABE sleajd, b
SlwevauTest Gogd FTTHSHINS CFlIBDITEET. Dibhs BB HITTH, SHMHIOWTS
WFGUBGSHHUULIGHSEDDMSEN60, DITHET DbdH HJ SHHEeNH ol Gl  UTeIsHIHED
LB  GYHLT  CETESHBEHHGID UWEUGSHS  WPUTHHHSEmE oo Gogoib
FTiHSHIMNE  QFUSDITS6T.  Cogoud, SieUTHeT  DibH  WIGUGSSUUL L  1Bifledr
SITBTBBSHNSG HIRIBHOBTETET  (PQUITH!  2_6ITeNHTHEYD, HHIBEHMLU  LlsTeneiassi
uebGaupii’ L GETUISST WBEBID @EIUTENIDEET  CITLIIBNENT6Y  SHIGBIAMTTSST  slamayid
615 H & WIDLIENBNTEHS6IT.
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UGS @BB T CFUIMBHG, b WIG URSHULULL [Bflemmsd BT UTUFs
Gouswing  HMEIGST  HLLTWOILUGSSUULYBBESSHTEO,  GoBuy  WweoTFCFUIEnSWITEN S
SHMWOWITS  UTHESIUQYGHHSHTHAD, DUDJLITEY  BDID  SHHETUTEY  6I6TLI6NTEH6IT
Guoaub FTTHHINS QFLISDITEET. RHET HIJNIOTS  SIGUTH6T  QULOTeT G HELD
SLEMTE BTG,

SIDJLITEY  OBEID SHEILTEY UHCWTT &LaIUTeVaHE TS aIpsHBHaISBE 2 gl
apBeorFsmanenwl Camrll BIBSGBaNT. SiUTEHEDESH UCOTFMEN CUDBHIGHS.
(25 yeiteMaseir)

SHTIDLITED  6TGTLIGNGHT  “LITOUST  HleT0” 66Dl DIMPSHBLILGILD  cuT_endsisnt  Caameauulamear
BLISHHIBBEHI 6T L0  HIT  cUHIQHmeT  COFTHSHIONHD  QEBTNhHAMTET.  HToUT6D
GorliiLnt &riemen QULEUSBITE FIIHEHMEN  QUTLMSBDHEG  SIDTHHISHMBHIL 6T,
@eUCeUT® UWEISHH6T SHID DUTHEDHEG FIOUMSHMIUD HIGU LIS HI 6D
QIPBIGHDIE.  SHTOUTEL  SITHEDSEG  UTLNSHSMmeN  QUBDBISCETsTEHD  Gurg)
al&pevmHsit LeiupmplilL. Geuswi(Bd  elewoyld, Sisieurm eNlg(penmasnen  1MIGaUTTE6IT
ereugmuilgnid  SieuiTselt Gouemeoulleh BHHSULIGAITTSET elaoyd, SBlelssH SmbSHTeT.

FMHJ GIGILIOISHT UTeuelT &Hlord HUeTSHBE OFThSHoTen BTl LT euTH6ID gl
FysH  SueuTelr. QHBIST OETIpllelmbas CUITHMeISEE ApeIm  HUTHD6T  6IBHDHIF
OFsb6ev, SIIMBG @UUMLSSUULYHHSSH. DbHSH UUSISHBESG (POLUTS  DibHSH
AUTLENS @LLSHe BuTgl HiTourey, §FTEISEE SPanissme CFUISmHaeTs. GCous
sl6LemeVENW!  ellghFdh Gl T Hl  elaayd, en  eumABem  Ceuemenuisd  oicheusmIigUTEL
STOUEDIUID BMAID FnlTHl elen FTHTellenen Soueh 6IFFAHHID QHHSHTE.

Cugreenenuied @QmbH OHETWLUSE e UGBS SioudlenLw  Lulswidgls  Gurg
Frasy euemnguisd gmbplF OFsveniorm sieuewen Gamflul, Ay sreiouenen eBNGECHTa(H
alb&He. SsuaTm CFuiaugsBeE Ay mur 1000/- GHM{BLILGTE) EEIBENIULID SieIanIdhE
CFWHMmbBSHTE. sl  WTemev  HlEwswr  efipr  @eiipfled  ray  LggFeiemorul Qmbs
GauemnguimbHHTev,  ewHAHWTSHBE& 70  &HGeomr  UimiT  eletignid  CoumssHgHlev
SIGUMITHID SouauTe0 CFIHBHUILLL &I UFHBTEUTE 6Talianid L HAB@ lewieniouied
GWHMS @iy lHdEE GUIHHTE QUUSITED DAHMeT SBUUSBHTE FTHJ Hlebye
UTHMSHH HenFenul LomBNlenTsl. SiGeit  ellenenalTd aIHGWITTSHSHL Hletim  wJwb
@eilenn  15&H  oibH &Mt CordHEbstemiigl.  FAAy Sk  @mbensl  uliguilens
Slenfbghl  CeTeilenTHuQUITE,  (PHLILS — Hewteuimigullell 261 16 Siedsll  HTSHE
IFUILILLT6T 6TETLGIL 60T SHHeMIDUITE HTUWIMIGBEHHEGHID 2_6T6TT6IT6. EUT 6UF&HHTOILTED
YUSTT  MUSHWFTEN60UNEL  DDIOSHHSUILLIQHHHHIL6W,  cpeiiml  BrLberfledr  Liedreurit
@mbaId el L6

HdgailenienL ui weneel auFbhd eauetst Hdgelssr @pUybsTl HLLFBHHmeNH G
aUpHEIL el{USEMTET. DiIEHEG UCEOTFME 6ULDHIGHS.
(25 ysiteaein)
UGt fenouen_wigi



