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THE OPEN UNIVERSITY OF SRI LANKA
|LB. DEGREE PROGRAMME - LEVEL 6

FINAL EXAMINATION 2011/2012

LAW OF DELICT - LWU 4326

DURATION - 3 HOURS -

Date: 9t April 2012 _ Time: 9.30am - 12.30 pm .

Please ensure that your handwriting is legible.

it is an examination offence to have unauthorized documents and moaobile
phones with you in the examination hall.

Answer THREE questions only. You must answer guestion No. 1 from Part |
‘and 2 questions from Part ll.

Part 1 - Question No. 1 - this question is compulsory (40 marks)

1. Choose TWO of the following‘staf:ements and answer the question
given.

(a) “The maxim res ipsa loquitur does not relieve the plaintiff of the
burden of proving negligence.”

Discuss this statement citing case law in support of your answer.

(b) “The rules relating to legal causation or remoteness of damages
restrict a plaintiff from obtaining compensation for injuries which
he/she may have suffered.”

Do you agree with this statement? Discuss the law on legal -
causation, giving reasons for your answer.

(c) “The faw on liability for nervous shock is so confused and

unr:_ertain that Parliament should now enact a statute to address
the issue.” '

Do you think this statement is correct? Give reasons for your
answer in the light of the latest cases on nervous shock.



(d)  “The primary responsibility of safe quarding children lies with
their parents. Parents must ensure that their children are not
allowed to wander about by themselves, or at least that the
places to which they go are safe. It would be unjust to '
permit parents to shift this responsibility to owners or
occupiers of land.” .

Do you agree with this statement? Discuss how the courts have
addressed this issue, citing case law in your answer.

Part Il - Answer TWO questions 'fro.m this bart (All questions in this
Part carry 30 marks each) ' ' -

Mahen owned vans which he hired out and he employed several -
drivers to drive his vehicles. The drivers were not paid a monthly salary
but were paid by the days they worked. Mahen chose his drivers very
carefully and made sure that they drove in a responsible manner.

Amal was one of the drivers who worked for Mahen.

During Christmas there was a great demand for Mahen’s vehicles and
all the drivers worked continuously. Amal had taken customers on
holidays for six days continuously and had been driving in remote parts
of Sri Lanka till late into the night. During this trip he got very little
sleep as he would sleep In the van. He reached home on Friday night
at 12 midnight after this trip. ; :

When Amal returned on Friday night Mahen asked him to set out on
another trip the next morning (Saturday) taking some passengers to
Galle on the new expressway. Mahen was short of drivers and
promised Amal a bonus if he would do so. Amal had to set out at 5
a.m. the next morning. As he set off on the journey Amal mentioned to
the passengers that he had been driving continuously for six days and
had had only five hours sleep the previous night. The passengers were
Rekha, her son Sunil and her neice Mala and nephews Nimal and Harin.

Mahen had instructed Amai not to exceed 80 km per hour on the -
expressway. However, on the return journey Amal who was very tired
was traveling at 100 km per hour which was the legal speed limit.
While driving he fell asleep and the van hit the barrier on the side of
the road and crashed into a rock.

Amal, and two of the children, Sunil and Nimal who were both 10 years
old, suffered severe injuries. Harin who was 16 years old and sitting in
the front seat of the van was thrown through the windscreen and died.
Mala who was 19 years old was thrown out of the van and suffered
head injuries. None of the children were wearing seatbelts. Rekha
was wearing her seatbelt and suffered minor injuries. Rekha had



asked all the children to put on their seatbelts but they did riot'\}ua'ﬁf to.
do so. Amal had also asked Harin to wear the seatbelt when he got =
into the front seat but Harin refused. R

(a)  Will Mahen and Amai be liable to the passengers for their
injuries?

(b)  Will Mahen and Amal have any defences if they are found to be
liable?

- A{c) Will Mahen be liable to Amal for the injuries Amal suffered?

Ranjith is a reporter investigating the current controversy about
medicinal drugs which are prescribed for patients. He wrote an article
- in his newspaper the “Peoples’ Voice,” alleging that doctors were
prescribing drugs by their brand names as they were getting
commissions from the pharmaceutical companies. He cited a
particular drug which is essential for heart patients and which is
marketed by Life Savers Ltd., a leading pharmaceutical company under
its brand name. He alleged that several cardiologists were prescribing
it by this brand name which sells at a high price. At the end of his
“article he commented that it was significant that Life Savers Ltd. had
sponsored the annual dinner dance of the Medical Society and also
sponsored several members of the committee to travel abroad for
conferences. o :

Dr. Silva and Dr. Mendis are the only members of the committee who
had been sponsored by Life Savers Ltd. to travel abroad on
conferences. They are both cardiologists and are the President and
Secretary respectively of the Medical Society.

During that time Parliament was debating a bill to regulate the import
of drugs into Sri Lanka. Hiran, a Member of Parliament, had found out
that Dr. Silva and Dr. Mendis had been sponsored by Life Savers Ltd. to
travel abroad. He referred to Ranjith’s report in his speech during the
debate and stated “It is obvious that doctors are being bribed to
prescribe expensive drugs to patients when cheaper versions are
available. This has been proved in the case of two well known doctors
- Dr. Silva and Dr. Mendis.” Hiran later made the same comment at a
conference the following week and said “l cannot mention the names
of the doctors concerned.”

At its last meeting the Committee voted unanimously to sue Ranjith
and the Peoples’ Voice for defamation. Dr. Silva and Dr. Mendis also
decided to file personal actions against Hiran, Ranjith, and the Peoples’
Voice on the same grounds.

Advise the committee, Dr. Silva and Dr. Mendis as to whether their
actions will succeed.
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(a) “Although the case of Hedley Byrne v. Heller stated that liability "
for negligent statements could be imposed in certain
circumstances, it did not indicate what those circumstances
were. It was left to later cases to do so0.”

Discuss how the law after Hedley Byrne defined the '
circumstances in which liability for negligent statements can be
imposed. Cite case law in your answer.

(b) Fathima decided to buy a second hand car. She asked her
friend Sudath to help her as she did not know how to choose
cars. Sudath replied that he did not know much about cars but
would ask his friend Gehan who owned a garage for
advice. Soon after, he informed Fathima that Gehan had
recommended a particular car and advised Fathima to buy it.

After Fathima bought the car it broke down several times. She
then discovered that it had met with a serious accident which
had reduced its value to a great extent. This defect could
have been discovered if the car had been inspected. Fathima
also found that Gehan did not actually operate a garage but

" merely rented out his premises to one. Sudath was aware of
this fact. :

Can Fathima sue Sudath and Gehan for damages?

(c) Wimal was a law student and had just passed his final
: examinations. He was’apprenticed to a senior lawyer and was
going to take oaths as an attorney in six months.

Wimal became friendly with Shamala. One day, Shamala asked
Wimal to advise her as.to whether the present owner of a land
she wanted to buy had clear title to the land. Wimal promised
that he would ask his senior to investigate the matter.
However, he was unable to do so. He informed Shamala that
since his senior was busy he would do so himself and later
advised Shamala that the present owner had clear title.

Shamala bought the land and subsequently discovered that the
seller's brother was also claiming a part of the land.

Shamala wishes to sue Wimal for giving her negligent advice. -
Advise Wimal.

...............
...............

COPYRIGHT RESERVED
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