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THE OPEN UNIVERSITY OF SRI LANKA

LL.B. DEGREE PROGRAMME — LEVEL 6

FINAL EXAMINATION — 2005
LABOUR LAW -LWU 3323 /4314 /4323

DURATION —-THREE HOURS

Date: 30" March 2011 Time: 9.30 a.m. — 12.30 p.m.

Answer FIVE questions only. ‘
Illegible handwriting will be penalized

1.  Milinda provided his services as a district news agent to Hot TV (Pvt) Ltd with effect
from February 2004. His contract was renewable by mutual consent of the parties and
it had been renewed for the last six years.

According to the contract, he had to provide accurate and diverse news and video clips
to Hot TV. The company paid a sum of Rs 10,000 per month to Milinda to retain him
and the company had exclusive purchasing rights over the news and video clips he
produced. In addition, he was paid for every news item and video clip at the rates set
out by the company, and bonuses were also paid for special news items.

Milinda had to attend the District Office of the company daily and take instructions as
to coverage of various events, The company paid a traveling allowance to him. He had
to apply for leave on the days he was unable to attend the office and sometimes leave
was refused.

Milinda’s. contract was not renewed by the company in February 2011. He filed an
application in a Labour Tribunal for relief against termination of his services. The
company argued that Milinda was not a workman but an independent contractor under
a contract for services.

Discuss the validity of the argument made by the company.

2. (a) “The question whether a workman is a casual workman or a permanent workman
is a question of fact to be determined by considering not only the nature of the
work, but also the way in which the wages are paid, or the amount of the wages,
the period of time over wh[ch the employment extends, indeed all the facts and
circumstances of the case.’

Critically comment on the above statement in the light of decided cases
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(b} Alpha Company (Pvt) Ltd, established a separate technical division and recruited

(a)

(b)

Ajith, Kamal and Vinuri on 4™ May 2010 subject to a probationary period of six
months. '

Nimal, who had served the company satisfactorily for six years as a technician
had resigned from the company to migrate to Australia. As he was not satisfied
with the lifestyle in Australia, he returned to Sri Lanka. On 15" May 2010 the
company appointed him as the head of the newly established technical division
subject to a probationary period of six months.

The management being dissatisfied with the services of Nimal and Kamal,
terminated their services on 25" November 2010.

The management of the company extended the probationary period of Ajith by

three months and later terminated his services on 8™ January 2011 because of his
participation in a strike action during his probationary period.

is of the view that she has been confirmed in her services as she had
satisfactorily completed her probationary period: The company has not issued
any letter to Vinuri as to confirmation of her services.

Nimal, Kamal and Ajith wish to claim relief against termination of their services.

(i) Advise them.

(i) Could Vinuri claim that she had been confirmed in her services?

Critically discuss the powers of the minister with regard to reference of an
industrial dispute to an arbitrator. Cite decided cases to support your discussion.

Critically discuss the powers of an industrial arbitrator. Cite decided cases to
support your discussion.

The management of the Quick Ready Apparels (Pvt) Ltd failed to take steps to resolve
various problems faced by the employees. The employees formed a trade union to
resolve their problems, and more than half of the work force of the company obtained
membership in the union.

The management of the company took several steps to control the activities of the
union.

The management of the company offered financial benefits to the employees who
would relinquish their membership in the union. The company also introduced a

00177
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7.

promation scheme for the employees who relinquished their office bearer positions in
the union. . '
The request made by the union to have negotiations to resolve their problems was
rejected by the management of the company. Thereafter, the union commenced a strike
action, without giving any notice to the management of the company in order to win its
demands. A gréat deal of tension arose in the company premises during the strike
action and some employees damaged a vehicle belonging to the company. The
company lost many foreign orders due to the strike action and suffered huge losses.

Identify the legal issues involved in the given situation and discuss the legal
implications relating to the issues, citing relevant provisions of the legislation.

Negative thinking towards the private sector has decreased as a result of the
encouragement given by the government to investors. This change in attitude towards
the private sector has helped the government to solve the unemployment problem in the
country, and employment in the private sector has tremendously increased.

However, it is incumbent on the government to regulate employment standards in the
private sector as this is a government’s responsibility in a welfare state,

Discuss this statement, citing examples from any three important labour laws which
satisfactorily regulate employment standards in the private sector and balance the
interests of employers, employees and the State.

(a) Critically explain the salient features of the Payment of Gratuity Act No. 12 of
1983 (as amended) '

(b) Beeta Company (Pvt) Ltd employs about fifty workmen from the
commencement of its business in 1998. The company employed Piyal with
effect from 10/10/1998 in.its business and he reached his age of retirement in
2006. The company employed him under a one year contract from the date of
his retirement and renewed the contract three times without any breaks. The
company had paid his gratuity when he reached his age of retirement.

Piyal wishes to know whether he could claim gratuity for the period of
employment after his retirement in 2006. Advise him.

The flexibility with regard to the termination of employment of surplus workmen by
employers in terms of the Industrial Disputes Act has been restricted by the enactment
of the Termination of Employment of Workmen (Special Provisions) Act.
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Critically compare the provision of the Industrial Disputes Act and the Termination of
Employment of Workmen (Spemal Provisions) Act with regard to the above statement,
and discuss whether the provisions of the Termination of Employment of Workmen
(Special Provisions) Act are relevant in the present context,

Critically explain the principles embodied in the core conventions of the International
Labour Organization.
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