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THE OPEN UNIVERSITY OF SRI LANKA
11 B DEGREE PROGRAMME — LEVEL 6
LAW OF DELICT — LWU 4326

FINAL EXAMINATION 2011

DURATION — 3 HOURS

DATE:

8" April 2011 _ TIME: 9.30a.m. —12.30 p.m.

Answer FOUR questions ONLY. You must answer Question 1 and three questions from

Part 2.

Each question will carry 25 marks. This is la 3 hour paper and you have 45 minutes for each
questian

it is an examination offence to have mobile phones and unauthorized documents in your
possession in the examination hall.

Please maké sure that your handwriting is legible.

Part 1 — All students must answer question No. 1 from this part

Feroze owned a house with a large garden of around one acre. The garden was
heavily overgrown with bushes, especially at the back. As a result it was difficult to
see that there was a small but deep fishpond at the back. As Feroze was going
abroad he rented the house to Lalith for three years. Feroze told Lalith that there
was a pond at the back but that it was empty and had no fish. Lalith asked Feroze to
clear the garden and cover the pond before he moved in. Feroze called Garden
Cleaning Services to carry out this work. Garden Cleaning Services sent their
employee Jayasena to do so. Jayasena cleared the garden but forgot to cover the
pond. Garden Cleaning Services sent a report and invoice to Feroze which stated
“All the requested services have been carried out.” Feroze forwarded this document
to Lalith.

During the monsoon rains in the next few months the pond had filled with water.
Lalith did not know this as he had never gone to the back of the garden.

Lalith invited his friend Ishwari to visit with her six year old daughter, Anusha. He
warned Ishwari that the garden was very large and she should not let Anusha wander
around on her own. While Ishwari was distracted Anusha wandered into the garden
and fell into the pond. A few minutes later Ishwari went looking for Anusha and found
her in the pond. Anusha was rushed to hospital, and though she was revived she
was brain damaged. Six months later Ishwari suffered a nervous breakdown.
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Ishwari wishes to bring legal action against. those responsible for the harm that she -

and Anusha have suffered. Whom should she sue and on what basis?

Part 2 — Answer THREE only questions from this part

Sunimal is the Director of the Department of Women's Affairs of the South Central
Province. He often asks his secretary Manouri to work late and takes her home
afterwards. This has caused some gossip in the office.

Mahinda the Deputy Director who did not like Suminal wrote an anonymous letter to
the Minister stating that the Head of an institution which was set up to promote
women's rights was in fact harassing women. He left the letter on his table and
Roshan who saw it showed it some other staff in the office. They decided to
photocapy it and send copies to Sunimal's wife and Manouri's husband. They also
sent a copy to the Daily Gossip newspaper. '

The Minister, read out the letter in Parliament the following week, There was a
debate on it with many-Members of Parliament asking whao the letter referred to. Two
days later the Minister gave an interview to the Daily Gossip where the letter was
further discussed. Sunimal's wife and Manouri's husband have both filed for divorce.

Sunimal and Manouri Wish to sue for defamation. Advise them.

(a) “The essence of liability for private nuisance is an unreasonable interference
with another's use and enjoyment of land, and in assessing what is
reasonable, the courts will try to balance each party"s right to use the land as
they wish.”

[Catherine Elliot and Frances Quinn “Tort Law" 6™ edition, page 261]

Discuss the law of private nuisance explaining the strategies used by the
courts in order to strike this balance. You must cite case law in your answer.

{b) Banda and Sumana have moved into @ house in a housing scheme in the
suburbs of Colombo. In the vicinity of the housing scheme is a religious
institution which commences religious chanting over loudspeakers at 5.00
a.m. in the morning. Soon after they moved in a factory was established in
the area which commences work at 6.00 a.m. and sometimes operates until
late into the night. The machinery from the factory makes a loud noise.

9
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A few months ago Banda and Sumana had a baby which is often woken up
by the sound of the factory and the religious institution. The doctor has
warned Banda and Sumana that lack of sleep would be detrimental o the
baby's health. Banda and Sumana wish to know whether they can stop the
factory and the religious institution from making this noise and disturbing their
baby.  The other people living in the neighbourhood do not complain ag many
‘are employed in the factory and also attend the religious institution.

Advise Banda and Sumana.

4. The case of Hedley Bryne v. Hellér and Partners Lid. established a duty net to cause
economic loss by negligent statements, but did not specify the scope and extent of
that duty. As a resuit the law in this area is rather vague and uncertain.

Is this an accurate description of the law relating to negligent staternents? Explain,
citing case law in your answer.

5. (a) "The maxim res ipsa loquitur does not relieve the plaintiff of the burden of proving
negligence.” '

Discuss this statement citing case law in support of your answer.

(b) Discuss the following cases:

(i) Tissa, a mechanic employed by Goodcar Motors stayed back after work one
evening and stole a tyre from Perera's car which had been sent to the garage
for repairs.

(i) Somaratne was a driver employed by Coconut Buyers Ltd. to collect coconuts. .
from various estates. He was expressly instructed to take the shortest -
possible route from the estate in question to the office of Coconut Buyers Lid.
One day Somaratne went six miles out of his way to a friend's house to give
him a message. On his way back he collided with Murugan's car and
damaged it.
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6. (a) "No man can complain of an act which he has expressly or impliedly assented
to." (R G McKerron, Law of Delict, 7" edition)

In the light of this statement discuss the defence of volenti non fit injuria as a
defence to negligence.

(b) Kamal, Amal and Chamal, decided to learn diving. When they joined a
course run by the Deep Sea Divers Society, they signed a document which
stated “Warning — diving is a dangerous activity. All applicants follow this
course at their own risk. The Deep Sea Divers Society will not be responsible
for the death or injury of participants. Participants must follow the instructions
of the trainers and must use the equipment provided by the Society.”

(a) Kamal was drowned on the third day and it was found that his oxygen
mask was defective.

{b) Amal who had been drinking hit a rock when he jumped into the sea
and suffered head injuries. The trainer was aware that Amal had been
drinking before arriving for the programme but Amal assured him that
he was able to dive. ‘

{c) Chamal was caught in a current and swept out to sea and drowned.

Would the Deep Sea Divers Society be liable for the deaths of Kamal and
Chamal and the injuries suffered by Amal?

COPYRIGHT RESERVED
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