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THE OPEN UNIVERSITY OF SRI LANKA
LLE' DEGREE PROGRAMME — LEVEL 6
FINAL EXAMINATION 2009/2010

LAW OF DELICT — LWU 4326

DURATION - THREE HOURS

Date:

22™ April 2010 Time: 9.30a.m - 12.30 p.m.

Answer FIVE questions only.

Candidates will be penalised for illegible handwriting.

" mobile phone while driving. Being distracted with sending the text message, he swerved off

was also sending a text message at the time. Kanthi was severely injured and later sued

-of drivers do so. The study also found that 80% of those interviewed thought it was an

" You are the judge hearlng the case. Would you hold Mahes liable or not? Write a judgement '

Mahes was driving at 40 kilometres per hour on the fast lane of the Colombo Galle highway.-
This was within the speed limit for the road. However, he was sending a text message on his

the road and crashed into Kanthi's car. Kanthi had been driving on the slow lane and she
Mahes for compensation.

Mahes argues that sending text messages while driving is a normal'practice among Sri
Lankan drivers.  He cites a study carried out by the traffic police which found that around 60%

acceptable practice and should not be proh1b|ted by law.
giving your decision, with supporting arguments.

Sumith owns a two storied buﬂdlng which is being demolished by Dias and Co. The building
has been fenced off with barbed wire and a notice put at the entrance which reads “Danger —
building being demolished, keep out. " Dias and Co. keep a security guard on duty 24 hours
of the day. 'Sumith comes every day to inspect the work.

Nalin, a Municipél official comes to the building at 10 am one day to inspect the demoilition
operations. The security guard requests him to report to the office and obtain a helmet
before inspecting the site, On the way to the office, Nalin deviates to watch the top story of

the building being broken down and a brick strikes his head.

Thilak and Wimal, two 16 year old boys decide to get some bricks from the site for their
school project. They wait until they see the guard having his dinner one night and creep into
the site in a place where the barbed wire has broken. They both fall into an open pit WhlGh
has not been fenced off and suffer injuries.




Nalin, Wimal and Thilak wish to sue for their injuries. Whom should they sue and on what .
basis? '

“Courts will decide to apply the direct consequence test or the foreseeability test dependlng
on whether they wish to give judgement in favour of the plaintiff or the defendant.” '

is this an accurate analysis of the law relating to legal causation? Discuss, giving reasons for.
your answer. -

(a) Priya inherited a large house. from her’ grandfather in a residential area of
Colombo at the end of a long road. She turned it into a nursing home for’
elderly people. She is able to keep 20 people at a time. After the nursing home:
opened, the traffic down the road increased and Sumana who lived next door:
often found her gate blocked. Sumana had been giving music lessons during the
day for many years and had recently started choir practice three times a week in the.
evenings. -

Priya complains that Sumana’s music lessons disturb her patients. In tum,
Sumana complains that Priya's nursing home is causing a nuisance. E

Do Priya and Sumaﬁa have a cause of action against the other?

(b) . “The law of nuisance is merely a way of reconmllng competing interests in the ust
‘and enjoyment of land. it serves no other purpose.” .

Do you agree with this statement? Give reasons for your answer and illustrate it wit
case law and examples.

Nirmali is the Chairperson of a non governmental organization called Anti-Corruption S

Lanka. It is the Sri Lanka branch of an international organization called Anti-Corruptio

International and has a board of directors of ten people including [awyers other professional

and university academics. Anti-Corrtiption Sri Lanka has been active in reveallng abuses 'o
- power and corrupt practices among Members of Parllament

Muthubanda, a Member of Parliament who had been investigated by Anti-Corruption S
Lanka stated during a Parliamentary debate on non-governmental organizations that some 0
these organizations were betraying the country to foreigners and did not practice what the
preached and their staff had no moral values.. He stated that the directors of an arganizatio
~which claimed to fight corruption were being funded by countries hostile to Sri Lanka and the
should be jailed. He further stated that the Chairperson of one such organization had a Ch[|
although she was unmarried, and asked ‘is this not corruption too?" Nirmali who:. |
unmarried had recently adopted a child from an orphanage.

Muthubanda s comments were printed in the official government newspaper. Thereafter, th
directors began rece:wng threatening phone calls to their homes and to the organlsatmn
office.

The directors of Anti-Corruption Sri Lanka wish to file an action for defamation. Ad\;ise thei"h__
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8. “The existence of a duty of care is the primary requirement for a successful claim in
negligence. If there is no duty, the failure to take reasonable care cannat give rise to liability."

(Lunney and Oliphant. Tort Law, Text and Materials, Third Edition, page 120.)

In the light of your course on Law of Delict, discuss how the courts have used the duty of care
principle as a means of expanding or restricting delictual liability.

7. {a) The rules relating to vicarious liability are so complex that it is almost impossible to
make an employer liable for the wrongful actions of his or her employees.”

is this statement an accurate reflection of the law on vicarious liability? Discuss,
illustrating your answer with case law. -

{b). Sunimal, was 17 years old and learning to drive. When practicing in his father's car,
he was often accompanied by Mahinda, the driver of Mr. Perera who lived next door.
_ This was done with the consent of his own father as well as Mr. Perera. One day,
Mr. Perera asked Mahinda to drive to Kandy to pick up his cousin Manei arid bring
her back to Colombo. Sunimal requested that he be allowed to go as well. On the
return journey, Mahinda permitted Sunimal to drive Mr. Perera's car. Sunimal met
with an accident and Manel was injured.

Manel wishes to sue for her injuries. Whom should she sue and on what basis?

8. “A complete knowledge of the danger is in any event necessary, but such knowledge does
not necessarily mean that there is consent. It is evidence of consent, depending on the
_circumstances.” S ' '

Discuss the latest developments on the law relating to volenti non fit injuria in the light of this
statement. : '

:'Ei : B e )
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